SUPPLEMENTAL MATERIALS
Agenda Item IV-A
Consideration of adopting the Commissioner’s recommendation to the Committee relating to
New Chapter 1, Subchapter E, Sections 1.110 – 1.120 of board rules concerning Student
Complaint Procedures
RECOMMENDATION:

Approval

Background Information:
This supplemental blue page sets forth comments received after finalization of the blue-page
previously submitted to you regarding the student complaint procedure proposed rules set up to
comply with the U.S. Department of Education’s “Program Integrity” regulations, which require
each state to have a student complaint procedure in order for public and private higher
education institutions to be eligible for federal Title IV funds.
Summary of comments received:
Comment:
The Career Education Corporation states: “Because there are different applications depending
on what category of institution a school may fall into, the proposed definition may lead to a lack
of clarity and incorrect interpretation. We would recommend that the current definitions of
institution under 61.003(8), 61,003(15) and 7.3(10) be utilized for this proposed language, as
an alternative to creating another definition of higher education institution in Texas.”
Coordinating Board Response:
This proposed subchapter affects various institutions that have been previously defined.
Proposed rule 1.110 states that its listed words and terms have the given definitions “when
used in this subchapter.” Proposed rule 1.110(5)’s definition of “institution” is designed to
encompass all existing statutory and rule definitions of the word, as well as any future
definitions, without a need to amend the rule in the event of a future definitional change. Given
the foregoing, no change was made to the proposed rules.
Comment:
The Career Education Corporation states: “In the case that the Agency finds that a complaint
has merit, we would recommend that [proposed rule 1.118] provide that the institution have an
opportunity to present evidence and information to the Commissioner or other appropriate
person(s) at the Agency before the Commissioner takes specific actions(s). This would ensure
due process for all parties.”
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Coordinating Board Response:
As part of the THECB's investigation into allegations presented by a complaint, proposed rule
1.116(d) indicates that a written response to the complaint from the named institution is
encouraged. The written response allows the institution to present to the THECB any evidence
or information supporting its position. Proposed rule 1.118's context is after the THECB has
completed its investigation (which would have included an opportunity for the institution to
respond), but where an informal resolution is not feasible between the complainant and
institution. Therefore, whenever proposed rule 1.118 is utilized, the institution will have already
had an opportunity to present any and all evidence and information it desires to the THECB.
Given the foregoing, no change was made to the proposed rules.
Comment:
Ashford University and University of the Rockies stated: “As proposed, Sections 1.118 through
1.120 do not provide any standard of review or a uniform decision-making process for how
Agency staff or the Commissioner determines when a complaint should be forwarded. For
clarity and to ensure a uniform process, we recommend that the Board articulate a standard of
review to determine which instances are referred to the Commissioner and Board. Additionally,
we recommend providing an opportunity for the institution to appeal and respond to a Panel
and the Commissioner’s determination prior to any final action or Board determination.”
Coordinating Board Response:
As part of the THECB's investigation into the allegations presented by a complaint, proposed
rule 1.116(d) indicates that a written response to the complaint from the named institution is
encouraged. The written response allows the institution to present to the THECB any evidence
or information supporting its position. Proposed rule 1.118's context is after the THECB has
completed its investigation (which would have included an opportunity for the institution to
respond), but where an informal resolution is not feasible between the complainant and
institution. Therefore, whenever proposed rule 1.118 is utilized, the institution will have already
had an opportunity to present any and all evidence and information it desires to the THECB.
Staff believes a sufficient “standard of review” is articulated in the proposed rules. Additionally,
a stakeholder may comment at a Board meeting pursuant to THECB policy on public testimony
as set forth on its website. Given the foregoing, no change was made to the proposed rules.
Comment:
The University of Texas System Vice Presidents for Student Affairs expressed support for the
rules and recommended adopting definitions for a “current” or “prospective” student.
Coordinating Board Response:
Proposed rule 1.110, Definitions define words and terms that may otherwise have an
ambiguous meaning or have a particular meaning for use within the proposed subchapter.
THECB finds no definition for current or prospective student within the Texas Education Code.
Under the Code Construction Act, TEX. GOV’T CODE § 311.011, Common and Technical Usage of
Words, states that “words and phrases shall be read in context and construed according to the
rules of grammar and common usage.”
THECB believes that “current” and “prospective student” are common words that should be
construed accordingly. Whether a current student is part-time, full-time, undergraduate,
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graduate, etc. makes no difference when it comes to filing a student complaint. A prospective
student who wishes to initiate a complaint will have to be able to demonstrate a personal,
particularized harm or injury. Given the foregoing, no change was made to the proposed rules.
Comment:
The University of Texas System Vice Presidents for Student Affairs suggests the following
modification to proposed rule 1.115(2):
Complaints pertaining to an institution in the University of Texas System,
Texas A&M University System, University of Houston System, University
of North Texas System, Texas Tech University System, or Texas State
University System shall be referred to the appropriate university system
for investigation and resolution.
Coordinating Board Response:
The THECB’s intent is to refer complaints, if at all, to a single agency or entity for handling of
the complaint. Modifying proposed rule 1.115(2) as suggested would undermine this intent for
those complaints referred to a university system. Rather than being seen as allowing a system
to handle a complaint as it deems appropriate, the suggested modification could also be
interpreted as allowing no action whatsoever (including oversight) to be taken in response to a
complaint that is referred to any given university system. The latter would appear to run afoul
of direction provided by the U.S. Department of Education in its March 17, 2011, interpretive
letter. That letter stated, in pertinent part:
Question 13: For purposes of acting on complaints, would a governing board that
has oversight of multiple institutions as part of a State university system satisfy the
requirement that a complainant have access to a process that is independent of any
institution?
Answer 13: As stated in the preamble to the final regulations (75 FR 66866 (Oct. 29, 2010)),
“The State is not permitted to rely on institutional complaint and sanctioning processes in
resolving complaints it receives as these do not provide the necessary independent process for
reviewing a complaint. A State may, however, monitor an institution’s complaint resolution
process to determine whether it is addressing the concerns that are raised within it.” A State

may rely on a governing board or central office of a State-wide system of public institutions if
the State has made the determination the governing board or central office is sufficiently
independent to provide successful oversight of complaints for the institutions in that system.

[Staff made such a determination in proposing the rules.] It would not be acceptable for such a
board or central office to handle complaints for other institutions in the State. (Emphasis
added.)
Given the foregoing, no change was made to the proposed rules.
Legal Review:
Approved by the Office of General Counsel __________________________Date________

10/24/2012

